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THIS AGREEMENT (“Agreement”) is between the State of Texas, acting through the Texas Department of Transportation (“State” or “department”), and
(“Licensee”).  The State and Licensee are together referred to as the “Parties.”
WHEREAS, the State owns and operates a system of highways for public use and benefit, including [describe the state highway locati  on] located in [county name] County, Texas (“Highway Right of Way”);
WHEREAS, the department's policy, documented in the Use of Right of Way by Others manual published by the Maintenance Division, is to deny requests that seek permission to discharge wastewater directly to department property.  But the department may agree to a license agreement authorizing a discharge provided the person shows that there is no feasible and prudent alternative to the proposed discharge to department property.  The license agreement must contain certain provisions specified in the policy, and must be approved by the director of the Maintenance Division and the district engineer;
WHEREAS, the Licensee has shown that there is no feasible and prudent alternative to the proposed discharge to department property.
and
WHEREAS, the State agrees that the Licensee may use portions of the State's right of way for purposes of making discharges in accordance with the terms of this Agreement. 
NOW, THEREFORE, the Parties agree as follows: 
1.         LICENSE & PERMISSION
The State holds title or other real property rights to the Highway Right of Way identified in Exhibit  A attached to this Agreement.  The State hereby grants license and permission to Licensee to discharge wastewater onto the Highway Right of Way at the point designated as shown in the exhibit.  The State also hereby approves the design and plans for the discharge as set forth in the exhibit.  The authorized discharge is only as specified in the exhibit showing the nature of the wastewater discharge and in the amounts specified.
2.         LIMITATIONS
a.         This Agreement does not grant to Licensee any claim or real property interest in or upon the highway right of way.
b.         This Agreement does not grant a right of access to the Highway Right of Way to any employee, agent, or contractor of the Licensee, and such persons may not enter the highway right of way.
c.         The Licensee may discharge wastewater only in compliance with a valid permit or other authorization issued by the Texas Commission on Environmental Quality or the United States Environmental Protection Agency.
d.         This license and permission is expressly subject and subordinate to the present and future rights of the State, its successors, assignees, lessees, grantees and licensees, to construct, install, improve, maintain, use, or operate, on, beneath, or above the surface of the highway right of way any roadways, drainage facilities, telephone, telegraph, power, communication, or signal lines, poles or appurtenances, fiber optic communications, tracks, pipelines, structures, improvements, or facilities of similar or different character, as now or in the future located thereon.
e.         The State grants permission subject to any use and occupancy agreements or other rights which utility companies currently or in the future may hold to maintain and operate poles, wire lines, and pipelines on, over, or under the highway right of way.
f.         The department in its sole discretion may terminate this Agreement upon reasonable notice.  The cancellation notice period shall not be more than 60 days.
3.         OPERATION
a.         Except as provided in Section 1 of this Agreement, Licensee shall submit to the department any plans for operation of the discharge on the highway right of way.  The department shall accept or reject the plans, at the department's discretion, in writing within 30 days of receipt.  Upon acceptance, the State will provide written approval.  No changes to approved plans may be made without the written approval of the department, and no changes in the discharge may be made until the department approves the plans authorizing the changes.
b.         Licensee and its contractors shall furnish material for and perform the work to be done by them under this Agreement in accordance with the approved plans.  Licensees and their contractors must operate the discharge in accordance with the approved plans.  
c.         The State will not assume any costs associated with the initiation, operation, or discontinuance of the discharge.  The department's approval of plans will not relieve Licensees or their contractors of any responsibility or liability.
         4.         PAYMENTS FOR CONSTRUCTION OR MAINTENANCE WORK
         Licensee will reimburse the department for reasonable construction or maintenance costs that the department incurs, after the effective date of this Agreement, for work the department deems appropriate as a result of the discharge, including to address the effects of erosion, siltation, or other drainage issues.  Licensee will reimburse such costs associated with department employees or contractors, and with respect to any activities, including construction, maintenance, or utility adjustments.  The department shall submit to Licensee no more frequently than every 30 days a billing for such costs (together with supporting documentation).  Licensee shall reimburse the department for such costs within thirty (30) days of receipt of the billing.  To the extent Licensee disputes or requires additional information regarding costs included in the billing, it shall pay the undisputed portion of such costs.  The Parties shall then meet and confer in good faith to address such disputes, including discussing whether to utilize a third party mediator to assist in resolving the dispute.
         5.         COMPLIANCE WITH LAWS; HAZARDOUS MATERIALS; REMEDIATION ON RIGHT OF WAY
         a.         Licensee, at its own expense, will comply with all Federal, State, county, municipal, and other law and orders applicable to Licensee's discharge and other activities conducted under this Agreement.  Licensee's discharge is within the boundaries of the permitted area of the department's municipal separate storm sewer system permit No. [add number] issued by the Texas Commission on Environmental Quality.  Licensee, at its own expense, will comply with all terms of the permit as they apply to Licensee's discharge. [  
b.         Licensee shall not commit any act or permit any act which creates or may create a nuisance in or upon the highway rght of way during the term of this Agreement.
c.         Licensee agrees, at its sole cost and expense, to take any and all corrective action required by any applicable Federal or State laws, codes, rules and regulations to clean up, remove and abate any and all soil contamination, groundwater contamination or any other contamination of the highway right of way caused by Licensee's release or discharge of any hazardous, toxic or otherwise harmful substances in, on, under and around the highway right of way.  Any plan by Licensee to conduct remediation or other activities on the highway right of way will be implemented only with the prior written approval of the department.  Licensee's obligation to perform remediation under this Agreement is conditioned upon the department having provided access to the highway right of way necessary to conduct such remediation. 
         6.         LIABILITY AND INDEMNITY
                  a.         DISCLAIMER OF LIABILITY.  THE DEPARTMENT SHALL NOT HAVE ANY LIABILITY, RESPONSIBILITY OR OBLIGATION WITH RESPECT TO LICENSEE'S DISCHARGE OR OTHER ACTIVITIES CONDUCTED UNDER THIS AGREEMENT, INCLUDING BUT NOT LIMITED TO ANY LIABILITY FOR INJURIES TO LICENSEE'S EMPLOYEES, CONTRACTORS, AGENTS, INVITEES, OR ANY THIRD PARTIES, OR DAMAGE TO LICENSEE'S PROPERTY, OR THE PROPERTY OF LICENSEE'S EMPLOYEES, CONTRACTORS, AGENTS, INVITEES, OR ANY THIRD PARTIES, OR LICENSEE'S FAILURE TO PERFORM ITS OBLIGATIONS IN THIS AGREEMENT.  
                  b.         GENERAL INDEMNITY.  LICENSEE EXPRESSLY COVENANTS AND AGREES, TO PROTECT, INDEMNIFY, RELEASE, DEFEND AND HOLD FREE AND HARMLESS THE DEPARTMENT AND ITS OFFICERS, DIRECTORS, REPRESENTATIVES, EMPLOYEES, INVITEES, AGENTS, AND CONTRACTORS FROM AND AGAINST ANY AND ALL CLAIMS, DEMANDS, DAMAGES, LIENS, STOP NOTICES, LIABILITIES, LOSSES, COSTS AND EXPENSES, INCLUDING REASONABLE ATTORNEYS' FEES AND COURT COSTS, ACTIONS, CAUSES OF ACTION OR SUITS IN EQUITY, OF WHATSOEVER KIND OR NATURE, ARISING FROM OR AS A RESULT OF LICENSEE'S DISCHARGE OR OTHER ACTIVITIES CONDUCTED UNDER THIS AGREEMENT.
                  c.         INDEMNITY FOR LIABILITY ARISING UNDER THE COMPREHENSIVE ENVIRONMENTAL RESPONSE, COMPENSATION, AND LIABILITY ACT, 42 U.S.C. § 9606 (“CERCLA”) OR OTHER ENVIRONMENTAL LAW, REGULATION OR PERMIT CONDITION.  LICENSEE EXPRESSLY COVENANTS AND AGREES, TO INSURE, HOLD HARMLESS AND INDEMNIFY THE DEPARTMENT AND ITS OFFICERS, DIRECTORS, REPRESENTATIVES, EMPLOYEES, INVITEES, AGENTS AND CONTRACTORS (COLLECTIVELY FOR PURPOSES OF THIS SECTION 6.C, “THE DEPARTMENT”) FOR ANY AND ALL LIABILITIES, LOSSES, DAMAGES, COSTS OF SETTLEMENT AND EXPENSES, INCLUDING REASONABLE ATTORNEYS' FEES AND COURT COSTS (COLLECTIVELY, “LIABILITIES AND COSTS”), WHICH MAY BE IMPOSED UPON OR INCURRED BY THE DEPARTMENT AND RESULT FROM, OR ARE IN ANY MANNER PREDICATED UPON, ANY ALLEGATION THAT THE DEPARTMENT IS LIABLE UNDER ANY ENVIRONMENTAL LAW, REGULATION OR PERMIT CONDITION, INCLUDING CERCLA AND ITS IMPLEMENTING RULES, FOR COSTS ASSOCIATED WITH THE REMOVAL, REMEDIATION OR OTHER MANAGEMENT OF ANY SUBSTANCE(S) OR MATERIAL(S) ALLEGED BY ANY GOVERNMENTAL ENTITY TO BE OR HAVE BEEN PRESENT AT THE HIGHWAY RIGHT OF WAY, TO HAVE EMANATED, MIGRATED OR ORIGINATED FROM THE HIGHWAY RIGHT OF WAY, OR TO HAVE BEEN DEPOSITED IN THE COURSE OF TRANSPORTING SUBSTANCES OR MATERIALS TO OR FROM THE HIGHWAY RIGHT OF WAY, AS A RESULT OF LICENSEE'S DISCHARGE OR OTHER ACTIVITIES CONDUCTED UNDER THIS AGREEMENT. 
d.         INDEMNITY FOR LIABILITY ARISING FROM ALLEGED EXPOSURE TO HAZARDOUS SUBSTANCES ASSOCIATED WITH WASTE DISPOSED OF AT THE HIGHWAY RIGHT OF WAY.  LICENSEE EXPRESSLY COVENANTS AND AGREES, TO PROTECT, INDEMNIFY, RELEASE, DEFEND AND HOLD FREE AND HARMLESS THE DEPARTMENT AND ITS OFFICERS, DIRECTORS, REPRESENTATIVES, EMPLOYEES, INVITEES, AGENTS AND CONTRACTORS (COLLECTIVELY FOR PURPOSES OF THIS SECTION 6.D, “THE DEPARTMENT”) FROM AND AGAINST ANY AND ALL CLAIMS, DEMANDS, DAMAGES, LIABILITIES, LOSSES, COSTS AND EXPENSES, INCLUDING REASONABLE ATTORNEYS' FEES AND COURT COSTS, ACTIONS, CAUSES OF ACTION OR SUITS IN EQUITY, OF WHATSOEVER KIND OR NATURE, ARISING FROM, OR IN ANY MANNER PREDICATED UPON, AN ALLEGATION(S) MADE BY ANY PERSON, INCLUDING ANY DEPARTMENT EMPLOYEE, OF EXPOSURE AT ANY TIME IN THE PAST, PRESENT OR FUTURE, WITH OR WITHOUT THE PARTIES' KNOWLEDGE, TO CONTAMINANTS OF CONCERN ON THE HIGHWAY RIGHT OF WAY, ALLEGED TO HAVE RESULTED FROM THE PERSON'S PRESENCE ON THE DEPARTMENT'S HIGHWAY RIGHT OF WAY, AS A RESULT OF LICENSEE'S DISCHARGE OR OTHER ACTIVITIES CONDUCTED UNDER THIS AGREEMENT.
         7.         LICENSEE'S RECORDS
Upon request, the Licensee must make available to the department any records Licensee must retain as required by the permit or other authorization for the discharge.
         8.         SURVIVAL
         The provisions of Sections 5.a. and 5.b., 6 and 7 shall survive the termination of the Agreement.  The provisions of Section 5.c shall survive the termination of the Agreement if necessary for Licensee to satisfy its remediation obligations.
         9.         EFFECTIVE DATE; TERM
The Agreement is effective on the date the last party executes it.  The Agreement will remain in effect until terminated by either party in writing, but upon termination certain terms of the Agreement will survive as specified in Section 8.  
10.         ASSIGNMENT OF AGREEMENT.  The department may assign its rights under this Agreement upon giving the Licensee written notice of the assignment.  The Licensee may assign its obligations, rights and privileges under the Agreement only with the written consent of the department.  Any attempt by the Licensee to assign obligations, rights and privileges, whether voluntary, by operation of law, or otherwise, without consent in writing by the department, shall be void and, at the option of the department, cause for termination of the Agreement.
11.         RESPONSIBLE FOR ACTIONS.  The Licensee acknowledges that it is not an agent, servant, or employee of the department, and is responsible for its own acts and deeds and for those of its agents and employees. 
12.         EXISTING AGREEMENTS.  This Agreement shall supersede and cancel any prior or existing agreements, written or oral, concerning the subject matter of the Agreement.
13.         VALIDITY.  If any part of this Agreement for any reason is declared invalid, such decision shall not affect the validity of any remaining portion, which remaining portion shall remain in full force and effect as if this Agreement had been executed with the invalid portion eliminated.
14.         AUTHORITY.  The signatories to this Agreement warrant that each has the authority to enter into this Agreement on behalf of the Party represented.
15.         INTERPRETATION.  No provision of this Agreement shall be construed against or interpreted to the disadvantage of any party by any court or other governmental or judicial authority by reason of such party having or being deemed to have drafted, prepared, structured, or dictated such provision.
16.         NOTICES.  Notices, correspondence, and other documentation shall be mailed to the following addresses: 
Notices shall be sent via hand-delivery or certified mail, return receipt requested, and shall be deemed received upon receipt. 
For the State of Texas:
For Licensee:
17.         EMERGENCY NOTICES.  For emergency operations, Licensee or their contractor shall contact the department as soon as possible.  The Licensee shall contact:  
  
IN WITNESS WHEREOF, the State and Licensee have executed duplicate counterparts of this agreement on the dates indicated below.
 
THE STATE OF TEXAS
Executed for the Executive Director and approved for the Texas Transportation Commission for the purpose and effect of activating and/or carrying out the orders, established policies, or work programs heretofore approved and authorized by the Texas Transportation Commission.
, P.E.,
District Engineer,
District
Exhibit A
[Map showing the department's Highway Right of Way and the discharge point]
 [The design and plans must specify the nature of the wastewater discharge,
and that Licensee may discharge no more than [number] gallons per day to the highway right of way.]
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